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In the United States Circuit Court of Appeals, for

the Ninth Circuit.

No. 2423.

In the Matter of CLARENCE GRAINGER,
Bankrupt,

Order Extending Time to Docket Cause.

Good cause appearing therefor, it is hereby or-

;
dered that the time heretofore allowed said appellant

to docket said cause and file the record thereof with

the Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit be, and the same hereby

is, enlarged and extended from February 11th, 1907,

to and including the 12th day of March, 1907.

Dated at Los Angeles, California, February 18th,

1907.

OLIN WELLBORN,

United States District Judge for the Southern Dis-

trict of California.

[Seal] Attest: E.H.OWEN,
lerk U. S. District Court, Southern District of Cali-

fornia, Southern Division.

[Endorsed] : No. 2423. U. S. District Court,

^Southern District of California, Southern Division.

In re Clarence Grainger, Bankt. Order Enlarging

Time to Docket Cause.
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1444. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Feb. 19, 1907. F. D.

Monckton, Clerk. Refiled Mar. 23, 1907. F. D.

Monckton, Clerk.

In the United States Circuit Court of Appeals, for

the Ninth Circuit.

No. 2423.

In the Matter of CLARENCE GRAINGER,
Bankrupt.

Order Extending Time to Docket Cause.

Good cause appearing therefor, it is hereby or-

dered that the time heretofore allowed said appellant

to docket said cause and file the record thereof with

the Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit be, and the same hereby is,

enlarged and extended from the 12th day of March,

1907, to and including the 12th day of April, 1907.

Dated at Los Angeles, California, March 5th, 1907.

OLIN WELLBORN,
United States District Judge for the Southern Dis-

trict of California.

[Endorsed]: No. 2423. U. S. District Court,

Southern District of California, Southern Division.

In re Clarence Grainger, Bankrupt. Order Extend-

ing Time to Docket Cause.
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No. 1444. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Mar. 9, 1907. F. D.

Monckton, Clerk. Eefiled Mar. 23, 1907. F. D.

Monckton, Clerk.

lyi the District Court of the United States, in and for

the Southern District of California, Southern

Division.

IN BANKEUPTCY—No. 2423.

In the Matter of CLARENCE GRAINGER,
Bankrupt.

Order Granting Petition for Revision; that Clerk

Prepare and File Record; that Trustee Hold

Possession of Funds, etc.

Whereas, application has been made for revision in

matter of law by the Circuit Court of Appeals of the

Ninth Circuit of the United States, of an order en-

tered herein on the 1st day of February, 1907, and

the court being satisfied that the questions there de-

temiined are questions of which revision may be

asked as provided in section 24-b of the bankruptcy

law of 1898, and that the application should be

granted; on motion of Tanner, Taft & Odell, at-

torneys for the petitioner, it is ordered

:

That the order of this court made and entered

herein on the 1st day of February, 1907, affirming the

order of the Referee entered herein on the 1st day of
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December, 1906, and said order of said Referee, be

revised in matter of law by the Circuit Court of Ap-

peal of the Ninth Circuit of the United States, as

provided by section 24-b of the bankruptcy laws of

1898, and the rules and practice of that court; that

the clerk within ten (10) days of this date, prepare

at the expense of the petitioner a certified copy of

such order, and of the record of this case pertinent

to such.order and file the same with the clerk of such

Circuit Court of Appeal.

That the trustee herein hold in his possession the

funds arising from the property mentioned in said

order until the disposition of this petition for review.

OLIN WELLBOEN,
Judge.

Witness the Honorable Olin Wellborn, Judge of

said court, and the seal thereof, at the City of Los

Angeles, in said district, on the 11th day of February,

1907.

[Seal] E. H. OWEN,
Clerk.

[Endorsed] : No. 2423. In the U. S. District Court

of the Southern District of California, So. Div. In

re Clarence Grainger, Bankrupt. Order Allowing

Petition for Review. Filed Feby 11th, 1907, at 40

min. past 10 o'clock A. M. E. H. Owen, Clerk. Tan-

ner, Taft & Odell, Tel. 311 Santa Monica. 214-216

Potomac Block, Tels. Red. 2309, Home 1307. Los

Angeles. Attorneys for Petitioner.
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In the District Court of the United States, in and

for the Southern District of California, South-

ern Division.

IN BANKRUPTCY— No. 2423.

In the Matter of CLARENCE GRAINGER,
Bankrupt.

Petition to District Court for Revision.

To the Honorable OLIN WELLBORN, Judge of the

District Court aforesaid

:

Your petitioner, the Ocean Park Bank, a corpora-

tion, respectfully shows

:

That it is a corporation duly organized under the

laws of the State of California, and is the holder of

an indebtedness represented by promissory notes and

chattel mortgages of Clarence Grainger, the afore-

said bankrupt, who was adjudged by the District

Court herein to be a bankrupt on the 10th day of

August, 1906; that after such adjudication the fol-

lowing proceedings were had in the case of said banli-

rupt:

The Los Angeles Trust Company was duly ap-

pointed a receiver herein and duly qualified as such
;

that on the 20th day of August, 1906, the said Re-

ceiver sold as perishable certain property of said

bankrupt ; that afterwards on the 22d day of August,

1906, the Los Angeles Trust Company was duly ap-



6 In the Matter of Clarence Grainger, Bankrupt.

pointed trustee herein and duly qualified as such, and

thereupon received from said Receiver the property

of said banl^rupt; that afterwards, all the remainder

of the property was appraised at the sum of ten hun-

dred twenty-five dollars (1025.00), and on the 6th day

of September, 1906, the said trustee sold all of said

property pursuant to an order of court duly entered

and an agreement with your petitioner, the Ocean

Park Bank of Santa Monica, entered into between

the said trustee and your petitioner that the lien of

their chattel mortgage if any should be transferred

to the moneys derived from said sale, and all of said

property was sold for the total sum of nine hundred

fifty dollars ($950.00) cash, which sale was confirmed

by the court, the court then reserving the right to de-

termine thereafter the rights of claunants to the

funds received from said sale ; that the certain corn-

popper hereinafter mentioned as the property of the

Southern California Supply Company came into the

possession of the trustee herein and was sold with the

remainder of the property of the bankrupt without

any demand having been made by said Southern Cali-

fornia Supply Company that it should be sold sepa-

rately; that the property mentioned in the chattel

mortgages held by your petitioner was likewise sold

and the money is now in the hands of said trustee

;

that your petitioner claims the money now in the

hands of said trustee by virtue of the two certain
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chattel mortgages given at the time and in the form

and manner as follows

:

First : On the 31st day of October, 1905, the bank-

rupt Clarence Grainger and his wife, borrowed of the

petitioner, the Ocean Park Bank, the sum of fifteen

hundred dollars ($1,500.00), evidenced by a note of

even date therewith payable on demand after date,

and secured by a mortgage of the same date; said

mortgage being duly executed by said Clarence

Grainger and his wife, and duly acknowledged on the

31st day of October, 1905, duly accompanied by the

affidavits of the mortgagors and mortgagee that the

same was made in good faith and without any design

to hinder, delay or defraud creditors or creditor of

said mortgagors and was duly recorded on the 1st day

of November, 1905, in the recorder's office of Los An-

geles County, in book 163 of records, page 207, mort-

gaging certain premises described therein in the city

of Eedlands, county of San Bernardino, State of Cal-

ifornia, and also ''All fixtures, appliances, tools, ma-

chinery, except one piano, and one desk now situated

in the store occupied by said Clarence Grainger at

No. 161 Pier Avenue, Ocean Park, in the City of

Santa Monica, county of Los Angeles, State of Cali-

fornia.
'

' This mortgage was a second mortgage sub-

ject to the lien of a previous indebtedness to other

parties upon the real property therein described.

Subsequently, about the 1st day of June, 1906, the
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bankrupt sold the real estate mentioned in the mort-

gage, and the Ocean Park Bank at his request re-

leased the said real estate by a partial release, and

took from the bankrupt a mortgage on all of his

goods, fixtures and furniture in the store at No. 161

Pier Avenue as aforesaid. The bank took from the

bankrupt a new note executed by the said bankrupt

Clarence Grainger and his wife Eosa B. Grainger,

for the previous indebtedness in the sum of fifteen

hundred dollars ($1500.00) pa^^able in installments

with interest at the rate of eight per cent, per annum

payable monthly, and to further secure the payment

of said note the said bankrupt Clarence Grainger and

his wife then and there executed and delivered to

the said Ocean Park Bank a chattel mortgage, the

said mortgage being duly acknowledged by the said

mortgagors Clarence Grainger and Kosa B. Grainger

his wife, on the 1st day of June, 1906, and was ac-

companied by the affidavit of said mortgagors and

said mortgagee that the same was made in good faith

and without any design to hinder, delay or defraud

creditors or creditor, and was duly recorded on the

4th day of June, 1906, in book 177, page 196, of chat-

tel mortgages of Los Angeles county records, mort-

gaging all the fixtures, appliances, tools, machinery

and furniture located in the store occupied by said

mortgagors at No. 161 Pier Avenue, in the City of

Santa Monica, county of Los Angeles, State of Call-
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fornia, and part of said mortgaged goods and chattels

being described as follows

:

1 soda fountain ; 1 carbonater ; 1 candy pulling ma-

cMne; 3 show cases; 6 tables, 24 chairs; 8 stools; 1

cigar case ; 1 cash register ; 1 light and cooking plant

;

1 candy cutter; 2 freezers; 1 S. H. P. motor; marble

slabs; about $700.00 worth of ice cream; tubs and

cans ; 1 cream separater ; milk cans ; ice box ; all candy

jars and glasses ; 1 dropping machine ; 10 tons of salt

;

stock of extracts ; all linoleum ; 1 candy furnace ; cop-

per kettles ; 1 horse ; 1 wagon ; 1 popcorn crisp ma-

chine with paper; 8 ice-cream cabinets; all candy

tools; 1 popcorn popper, and all stock and raw ma-

terials therein.

That one installment of the mortgage was due July

1st, 1906, and unpaid, and another installment was

due August 1st, 1906, and unpaid, and that the only

amount paid on the mortgage was the sum of one hun-

dred fift}^ dollars ($150.00), leaving thirteen hundred

fifty dollars ($1350.00) with interest at eight per

cent per annum due.

That your petitioner duly filed its petition with

the referee in bankruptcy, praying that the amount

realized on the sale of said property be paid over to

it on account of its mortgage lien, which by stipula-

tion had been duly transferred to the money in the

hands of the trustee, and that thereupon evidence was

heard before the referee in bankruptcy; that on the
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1st day of December, 1906, the referee made an order

containing findings of fact as above set forth, a cer-

tified copy of which order is hereto attached and made

a part of this petition ; that within ten days your pe-

titioner made and filed in the District Court its peti-

tion for a review of the aforesaid order of the referee,

and thereafter on the 1st day of February, 1907, the

said District Court of the United States made an or-

der affirming the order of said referee, a copy of

which order is hereto annexed.

Specifications of Error in Petition to District Court for

Revision.

1. That said orders were erroneous in matter of

law in this : That in paragraph I thereof, the order

contained in the paragraph, to wit: "That said

trustee be ordered to pay the said Southern California

Supply Company from the money in its hands de-

rived from the sale of said peanut and popcorn poj)-

per, the sum of one hundred and five dollars ($105.-

00)," is erroneous for the reason that such conclusion

of law is not supported by the findings of fact. The

said findings of fact show that your petitioner the

Ocean Park Bank, had a mortgage lien on said pop-

corn popper and had no notice of the claim of title

on the part of the Southern California Supply Com-

pany; and for the further reason that the sale of the

bankrupt goods was made in the aggregate without

any demand on the part of the said Southern Cali-

fornia Supply Company to have the said popcorn
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popper sold separately, and therefore it cannot be

said how much such article was sold for.

2. That said orders were erroneous in that portion

contained in paragraph II concerning the petition of

the Ocean Park Bank, your petitioner herein, as fol-

lows: "But as to all the other property described

in said mortgage except one wagon given by such

bankrupt to the Ocean Park Bank, that it be

declared that said Ocean Park Bank has no lien

thereon as against the creditors of said banl^rupt

or against said trustee of said bankrupt, and that

said property other than the said horse and

wagon was not mortgagable under the laws of

the State of California as against said creditors

and trustee in bankruptcy," for the reason that

such conclusion of law and order is contrary to the

facts found in said order, to wit, that bankrupt's debt

to petitioner was contracted on October 31, 1905, and

was secured by two chattel mortgages on the prop-

erty of said bankrupt, one given by him at said date

nine months before the bankrupt was adjudged a

bankrupt, and the other about two months and a half

prior to the bankrupt being so adjudged, and it ap-

pears that the same were given without any intent

to defraud creditors and to secure a bona fide debt in

good faith and for value actually received by said

bankrupt, and the mortgages were both duly executed,

duly acknowledged, accompanied by an affidavit and

duly recorded in the proper records of the county
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of Los Angeles ; and the decision and order that said

property was not mortgagable under the laws of the

State of California as against creditors and the trus-

tee in bankruptcy was contrary to law.

Wherefore, your petitioner, feeling aggrieved be-

cause of such order asks that the same may be revised

in matter of law by the Honorable the United States

Circuit Court of Appeals in and for the Ninth Circuit,

as provided in section 24-b of the bankruptcy law of

1898, and the rules and practice in such case provided,

and that an order may be entered requiring the trus-

tee to hold said funds until the further disposition of

this petition for a review.

TANNER, TAFT & ODELL,

Attorneys for Petitioner.

State of California,

County of Los Angeles,—ss.

P. J. Dudley, Cashier and Secretary of the Ocean

Park Bank, a corporation, the petitioner mentioned

and described in the foregoing petition, does hereby

make solemn oath that the statement of facts therein

are true according to the best of his knowledge, in-

fonnation and belief.

P. J. DUDLEY.

Subscribed and sworn to before me this 7th day of

February, 1907.

[Seal] S. W. ODELL,

Notary Public in and for Said County and State.
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In the District Court of the United States, Southern

District of California, Southern Division.

In the Matter of CLARENCE GRAINGER,
Bankrupt.

Order of Referee Determining Rights of Claimants

to Funds in Hands of Trustee.

This cause coming on to be heard upon the petition

of the Southern California Supply Company for an

order upon the trustee to deliver to said petitioner

certain property, or to pay said petitioner the sum

of $426.85 the value thereof; upon an order hereto-

fore entered herein upon the Ocean Park Bank and

the Southern California Suppl}^ Company at the in-

stance of the trustee herein to show cause what claim

they have to the proceeds of the sale of certain prop-

erty of the estate of said bankrupt; upon the peti-

tion of the Ocean Park Bank filed herein on the

27th day of September, 1907, for the trustee to pay

to the said Ocean Park Bank the sum of $1,350.00,

with interest, or so much thereof as certain articles

mortgaged by said bankrupt to said Ocean Park

Bank were sold for, as ordered by the court herein;

upon the answer of the trustee to said petition of

said Ocean Park Bank, and to the petition of the

Southern California Supply Company ; and upon the

cross-complaint of the trustee to recover from the
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Ocean Park Bank the simi of $150.00, and upon the

answer of the Ocean Park Bank to the petition of

the Southern California Supply Company, and the

demurrer of the Ocean Park Bank to the cross-com-

I)laint of the Los Angeles Trust Company, trustee

herein; and the Court having heard the evidence pro-

duced by the several parties upon the hearing there-

of, and examined the records herein, and having

heard the argument of counsel and being fully ad-

vised in the premises, I find the facts in this proceed-

ing to be as follows:

Findings of Fact of Referee.

1st. That on the 9th day of August, 1906, the said

bankrupt, Clarence Grainger, filed his petition of

bankruptcy herein and w^as on the 10th day of Au-

gust, 1906, duly adjudicated a bankrupt; that on the

10th day of August, 1906, the Los Angeles Trust

Company was duly appointed a receiver herein and

duly qualified as such; that on the 20th day of Au-

gust, 1906, the said receiver sold as perishable all

candy, gum and grape juice coming into its hands

from said bankrupt's estate, for the sum of $12.00;

that afterwards on the 22d day of August, 1906, the

said Los Angeles Trust Company was duly ap-

pointed trustee herein and duly qualified as such, and

thereupon the said Los Angeles Trust Company as
receiver turned over to itself as trustee all of the
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property of said bankrupt, coming into its hands

and it was discharged as such receiver. The horse

belonging to said bankrupt, which was being fed

and cared for at the expense of 75 cents per day,

and upon which there Avas a lien then of $38.00 for

feed and care, was sold for the sum of $50.00, leav-

ing a net balance of $12.00. That afterwards all of

the remainder of said property having been ap-

praised at the sum of $1025.00 on the 6th day of Sep-

tember, 1906, the said trustee sold all of said prop-

erty pursuant to an order of court duly entered,

an agreement with the said Ocean Park Bank of

Santa Monica having been entered into that the lien

of their said mortgage if any should be transferred

to the moneys derived from said sale, and all of said

property including said horse was sold for the total

sum of $950.00 cash, which said sale was confirmed

by this court, the court then reserving the right to

determine thereafter the rights of claimants to the

funds received from said sale. That said wagon

hereinafter mentioned never came into the posses-

sion of said trustee. The goods hereafter mentioned

purchased by the bankrupt from the Southern Cali-

fornia Supply Company came into the possession of

the trustee herein.

2d. That the said bankrupt from about the 1st

of March, 1905, had purchased divers and sundry

goods such as cans, tubs, freezer cans and other arti-
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cles dealt in and sold by the said California Supply

Compan}^, part on contract and part on open account.

About the 1st of February, 1906, the bankrupt being

then indebted to the Southern California Supply

Company for certain articles of merchandise there-

tofore purchased from it in the sum of $212.35 de-

sired to purchase one-half dozen 5-gallon steel cans,

ten 5-gallon white tubs, three 3-gallon yellow tubs,

three 3-gallon steel cans and one combination freezer

and ice-cream breaker, and it was proposed b}^ the

agent of the Southern California Supply Company

that it would sell to the bankrupt the articles last

above described, which aggregate the price of

$190.30, and that the bankrupt was to sign a con-

tract for the purchase of said goods agreeing to pay

so much down and so much a month for the goods.

No other terms of the contract were agreed upon or

mentioned. The goods last above described were

shipped to and recived by the defendant on the 13th

day of February, 1906. On the 6th day of March,

1906, the agent of the Southern California Supply

Company brought to the bankrupt a contract dated

February 1st, 1906, in words and figures as follows:

"Los Angeles, Cal. 2/1/06.

The Southern California Supply Co.:

Forward the following apparatus and upon March

1/06 I will honor sight draft for $100.00 and the bal-

ance I promise to pay in monthly sums as follows:
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Fifty dollars with interest at 6% from date of

shipment, with each payment, and for such balance

and interest, will execute and deliver contract notes

maturing as above set forth. The delivery of said

apparatus to be continual upon compliance with the

above terms and conditions and said apparatus to

remain the property of The Southern California

Supply Co., until paid for. Possession passing, but

ownership retained by the Southern California Sup-

ply Co., until fully paid for.

DESCRIPTION OF APPARATUS:

1 Combination Freezer.

10-20-qt. Freezer Cans, 16-20 qt. lots.

9-12'' tubs 15-12-Qt. cans.

18-8" tubs 18-8" Cans.

18-4" tubs 18-4" Cans.

8 Brick tubs.

Prices.

• Apparatus, $

Fountains,

Ship Sundries,

Per Extracts,

Total, $271.85

Signature: CLARENCE GRAINGER,

Address

Salesmen

Witness
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I agree to insure said goods for the amount of

your claim, the loss, if any, payable to The South-

em California Supply Co., as the interest may ap-

pear, and to keep the same insured until all pay-

ments are made.

This order cannot be countermanded and this is

fully understood by the signer.

There are no other conditions or agreements with

your salesman except those herein stated, and no

claim will be made by me for any goods not specified

herein.

References: "

All items of goods in this contract mentioned ex-

cept those above described as delivered to the bank-

rupt on the 13th day of February, 1906, were goods

purchased by the bankrupt prior to February 1st,

1906, The Southern California Supply Company

has filed a general claim for all merchandise pur-

chased after February 1st, 1906, except the goods

above mentioned, as delivered February 13, 1906,

except a combination peanut and popcorn popper

hereinafter described, their claim for said goods ag-

gregating in value $89.15 and including goods pur-

chased by the bankrupt February 9th, 1906, and also

certain other goods billed to the bankrupt February

13th, 1906, as for instance 10-5-gallon White Moun-

tain tubs and—5-gallon steel cans not included in

said contract.
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The contract set forth, however, bearing date Feb-

ruary 1st, was not signed until March 6th, 1906.

Accompamdng this were five notes dated February

1st, 1906, one for $50.00, payable in sixty days, one

for $50.00 payable in ninety days, one for $50.00 pay-

able in four months, one for $21.85, payable in five

months aggregating $171.85. These notes and this

contract were signed by the bankrupt March 6th,

1906, and the same day he paid the agent of the

petitioner the Southern California Supply Company

$75.00, presumably on the contract and April 10th

paid the said company $25.00. The goods men-

tioned in the contract were not all bought at one

time and were received by the bankrupt at different

times.

The bankrupt in making payments to the South-

ern California Supply Company paid them money

from time to time but made no statement to them as

to what account or what notes the moneys were to

be applied upon, and when he signed the contract

and notes on March 6th he signed them as presented

by the agent of the petitioner without question, hav-

ing stated when he bought the goods that he would

pay for them out of the business conducted by him

and that he expected to pay all that he owed to the

Southern California Supply Company and that it

had not make any difference upon what account

the}^ applied the money. There was no arrange-
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ment at the time any of the goods were purchased

other than the ice-cream freezer and accompanying

goods as above set forth that any contract was to be

signed, and all of the goods mentioned in the above

contract, including the combination freezer, were de-

livered on or prior to the 13th of February, 1906,

and more than twenty days before the contract was

presented to the bankrupt for his signature.

3d. On or about the 1st of May, 1906, the bank-

rupt ordered of the California Supply Company, a

combination peanut and popcorn popper, the price

for which was to be $155.00, $25.00 down and $15.00

a month until it was paid for, and the bankrupt was

to sign a contract for the same in the form of the

contract above set forth in reference to the other

goods purchased by the bankrupt of the Southern

California Supply Company. The contract was pre-

pared by the Supply Co. and mailed to the bankrupt,

but was for $50.00 cash and $25.00 a month, and

thereupon the machine was ordered from Cincin-

nati, Ohio. The contract was received by the bank-

rupt before the machine arrived, and he retained it

until the arrival of the machine on the 16th day of

May, 1906. Subsequently on the 9th of June, 1906,

the bankrupt went to the Supply Company's office

in the City of Los Angeles, signed the contract and

paid the Supply Company $50.00. As the payment

was made the same day that the contract was signed



In the Matter of Clarence Grainger, Bankrupt. 21

and the cash payment on the popper was to be

$50.00, presumably the payment was made thereon,

leaving a balance due from the popper of $105.00.

4th. At the time the trustee took possession of the

combination peanut and popcorn popper it had full

notice of the rights of the petitioner, the Southern

California Supply Company and its claim thereto.

The Southern California Supply Company on the

16th of August, while the Los Angeles Trust Com-

pany was acting as receiver notified the receiver

that it claimed under lease one electric corn-pop-

ping machine, and also subsequently notified the

trustee of such claim, and the day of the sale by the

trustee notified the trustee at the time and place of

the sale, that it claimed said combination peanut and

popcorn popper, and subsequently when the order

was entered in this matter confirming the sale, of

said Southern California Supply Company appeared

and protested against the confirmation of said sale

unless it was subject to its rights, and thereupon the

order was entered confirming said sale, the court

reserving the right thereafter to determine the rights

of the claimants to claims to the funds derived from

said sale.

5th. On the 31st day of October, 1905, the bank-

rupt and his wife borrowed of the petitioner the

Ocean Park Bank the sum of $1500.00, evidenced

by a note of even date therewith, payable on demand
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after date, and secured by a mortgage of the same

date, said mortgage being duly executed by the said

Clarence Grainger and Rosa B. Grainger, his wife,

and duly acknowledged on the 31st day of October.

1905, and duly accompanied by the affidavits of the

mortgagors and mortgagee that the same was made

in good faith and without any design to hinder, de-

lay or defraud creditors or creditor of said mort-

gagor, and was duly recorded on the 1st day of No-

vember, 1905, in the Recorder's office of Los An-

geles County, in Book 163 of Records, page 207, mort-

gaging certain premises therein described in the city

of Redlands, County of San Bernardino, State of

California, and also "all the fixtures, appliances,

tools and machinery (except one piano and one desk)

now situated in a store occupied by the said Clarence

Grainger at No. 161 Pier Avenue, Ocean Park, in the

City of Santa Monica, County of Los Angeles, State

of California." This mortgage was a second mort-

gage subject to the lien of a previous indebtedness

to other parties upon the real property therein de-

scribed. Subsequently, about the 1st of June, 1906,

the bankrupt had an opportunity to sell the Redlands

property and requested the Ocean Park Bank to re-

lease the mortgage therefrom and to take from the

bankrupt a mortgage on all his goods, fixtures, mach-

inery and furniture in the store at No. 161 Pier Ave-

nue, in the city of Santa Monica, in said county of
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Los Angeles. He then made a statement to the bank,

gi\dng the items of the personal property owned by

him in said Los Angeles County, and represented

that he was indebted over and above the amount he

owed the said bank, in the sum of $500.00. Without

any other consideration the said Ocean Park Bank

released the mortgage upon the Redlands property,

took from the said bankrupt a new note, executed by

the said bankrupt Clarence Grainger and his wife

Rosa B. Grainger, for the sum of $1500.00, the pre-

vious indebtedness payable in installments as fol-

lows:

$100.00 due on July 1st, 1906, $150.00 each on

August 1st, September 1st and October, 1906, and

100 each on November 1st, December 1st, 1906, and

on January 1st, February 1st, March 1st, April 1st,

May 1st, and June 1st, 1907, and $150.00 on July 1st,

1907, at its banking house in Santa Monica, with in-

terest at the rate of 8 % per annum, payable month-

ly, and to secure the payment of said note the said

bankrupt Clarence Grainger and Rosa B. Grainger,

his wife, then and there executed and delivered to the

said Ocean Park Bank a chattel mortgage, said mort-

gage being duly acknowledged by the said mortgag-

ors Clarence Grainger and Rosa B. Grainger, his

wife, on the 1st day of June, 1906, and being accom-

panied by the affidavit of the said mortgagors and

the said mortgagee, that the same was made in good
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faith and without any design to hinder, delay or de-

fraud any creditor or creditors, and being recorded

on the 4th day of June 1906, in Book 177, page 196 of

Chattel Mortgages of Los Angeles County Records,

mortgaging to the said Ocean Park Bank, all the

fixtures, appliances, tools, machinery and furniture

now located in a store occupied by the said mort-

gagors at No. 161 Pier Avenue, in the city of Santa

Monica, County of Los Angeles, State of California,

a part of said mortgaged goods and chattels being

described as follows

:

''1 Soda fountain, 1 carbonater, 1 candy-pulling

machine, 3 show cases, 6 tables, 24 chairs, 8 stools, 1

cigar case, 1 cash register, light and cooking plant,

1 candy cutter, 2 freezers, 1 2-H. P. motor, marble

slabs, about $700.00 worth of ice cream, tubs and

cans, 1 cream separator, milk cans, ice-box, all candy

jars and glasses, 1 drop machine, 10 tons salt, a stock

of extracts, all linoleum, 1 candy furnace, copper

kettles, 1 horse, 1 wagon, 1 popcorn crisp machine

with paper, 8 ice cream cabinets, all candy tools, 1

popcorn popper, and all stock and raw materials

therein. '

'

6th. On the 1st day of August the bankrupt hav-

ing failed to pay the installment due July 1st, 1906,

on the note above described amounting to $100.00

and on August 1st there being due an installment on

said note of $150.00 the said Ocean Park Bank hav-
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ing on deposit in its bank to the account of the said

Clarence Grainger the bankrupt the sum of $150.00,

charged the same against the account of the said

Clarence Grainger, bankrupt, and credited the same

upon said note. The said bank at that time had no

special authority from the said bankrupt to make

said charge or to withdraw said money from the

funds that he had on deposit in said bank, and at

said time said bank had no reasonable cause to be-

lieve that, in taking the said money it was obtaining

any preference over other creditors of said bank-

rupt.

Conclusions of Law of Referee.

It is therefore ordered, adjudged and decreed:

1st. That said petition of the said Southern Cali-

fornia Supply Company except as to the sum of

$105.00, due upon the peanut and popcorn popper

sold to the said bankrupt under contract on the 16th

da}^ of May, 1906, be denied; that said trustee be

ordered to pay the said Southern California Supply

Company from the money in its hands derived from

the sale of said peanut and popcorn popper, the sum

of $105.00, and that said Southern California Supply

Company has no claim upon the funds in the hands

of the trustee for any other of the goods by them sold

and delivered to the said bankrupt, and that the title

to said goods passed to said bankrupt at the time of

the sale thereof by the Southern California Supply
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Company, and the title thereto vested in said bank-

rupt, and was duly vested in said trustee herein at

the time of the sale thereof under an order of court

heretofore entered herein.

2d. That the petition of the Ocean Park Bank be

denied, except as to the money received by said trus-

tee from the sale of one horse amounting to $12.00,

and that said money amounting to $12.00 derived

from the sale of said horse be paid by the said trus-

tee to the Ocean Park Bank, as covered by the lien

of its said mortgage, but as to all the other property

described in said mortgage except one wagon given

by said bankrupt to the Ocean Park Bank, that it be

declared that said Ocean Park Bank had no lien

thereon as against the creditors of said bankrupt,

or against the said trustee of said bankrupt, and that

said property other than said horse and wagon was

not mortgagable under the laws of the State of Cali-

fornia as against said creditors and trustee in bank-

ruptcy.

3d. That said petition of the trustee to recover of

the said Ocean Park Bank the said sum of $150.00,

charged by the said Ocean Park Bank to the said

bankrupt on the 1st day of August, 1905, and credit-

ed on said notes of said bankrupt to said Ocean Park

Bank, be denied, it appearing that said bank had a

general lien dependent on possession on all funds de-

posited with it at said time for any balance then and

A
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there clue from said bankrupt to said Ocean Park

Bank.

LYNN HELM,
Eeferee.

United States of America,

Southern District of California,

Southern Division,—ss.

I, Jjjim Hehn, referee in bankruptcy, in and for

the county of Los Angeles, State of California, in

and for said district, do hereby certify that the fore-

going is a true and perfect copy of order determining

rights of claimants to funds in hands of trustee in

the above-entitled matter, as the same appears of

record in the proceedings in said matter now on file

in my office.

In witness whereof, I have hereunto set my hand

this 8th day of December, 1906.

LYNN HELM,
Referee.
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the United States of America, this 19th day of March,

in the year of our Lord one thousand nine hundred

and seven and the Independence of the United States

the one hundred and thirty-first.

[Seal] E. H. OWEN,
Clerk of the District Court of the United States of

America in and for the Southern District of Cal-

ifornia.

[Endorsed] : No. 1444. United States Circuit

Court of Appeals for the Ninth Circuit. In the

Matter of Clarence Grainger^ Bankrupt. The Ocean

Park Bank, a Corporation, Petitioner. Transcript

of Eecord. Upon Petition for Eevision, Under Sec-

tion 24-b of the Bankruptcy Act of July 1, 1898, of

an Order of the District Court of the United States

for the Southern District of California, Southern

Division.

Filed March 23, 1907.

F. D. MONCKTON,
Clerk.


